
HAS THE SECOND CIRCUIT CREATED CONFUSION ABOUT THE 
TERM “OCCURRENCE” IN THE WORLD TRADE CENTER CASE? 

 
 
  In the course of the ongoing multi-billion-dollar litigation between the owners of the World 
Trade Center (including Silverstein Properties and the Port Authority of New York and New Jersey) and 
the 23 insurers who provided property coverage under two different binders as of September 11, 2001, a 
lengthy and complex decision was recently rendered by the U.S. Court of Appeals for the Second Circuit 
(World Trade Center Properties, L.L.C., et al. v. Hartford Fire Insurance Company, et al.  345 F.3d 154, 
2003 U.S. App. Lexis 19944, September 26, 2003).  In brief, the court held that: (1) as a matter or law, 
there was only one “occurrence” under the terms of the “Wilprop” binder, which contained a definition 
of that term (see the paragraph below); and (2) under the Travelers binder, which did not define 
“occurrence,” New York law does not provide any basis for resolving, prior to trial, the issue of whether 
there was one occurrence or two. 
 
 [To refresh the reader’s recollection, for comparative purposes, the primary relevant ISO 
provisions are: I. Commercial. The Building and Personal Property Coverage Form says that the limits 
apply to “any one occurrence,” and occurrence is not defined.  The CGL’s “Each Occurrence Limit,” of 
course, applies to “any one ‘occurrence’, and occurrence is carefully defined (an accident, or continuous 
or repeated exposure, etc.).  II. Personal.  Homeowners property limits apply to “any one loss,” and loss 
is not defined.  Homeowners liability limits apply to “any one ‘occurrence’, and occurrence is defined in 
a way very similar to the CGL definition.]  
 

The two tower buildings had been purposely insured for a total of approximately $3.5 billion in 
any one “occurrence,” even though their combined value was about $7.0 billion.  Except for one of the 
insurers, policies had not yet been issued, and coverage was provided only under binders as of 
September 11.  There were two different forms of binder involved, with different insurers being bound 
on the basis of one or the other.  The “Travelers binder,” used by Travelers and others, did not define the 
term “occurrence” at all.  The “Wilprop binder,” supplied by Willis of New York, the owners’ broker, 
defined “occurrence” as follows: 
 

“’Occurrence’ shall mean all losses or damages that are attributable directly or indirectly to one 
cause or to one series of similar causes.  All such losses will be added together and the total 
amount of such losses will be treated as one occurrence irrespective of the period of time or area 
over which such losses occur.” 
 

Simply stated, after the buildings were totally destroyed by the two aircraft that struck them 16 minutes 
apart on September 11, the owners claimed that the attacks by two separate aircraft on two separate 
buildings at two different times were two occurrences that entitled them to an insurance recovery of 
about $7.0 billion.  The insurers claimed that there was only one occurrence, limiting the insured loss to 
about $3.5 billion.  A declaratory judgment action was started in Federal District Court in New York by 
one of the insurers, a subsidiary of Swiss Re, on October 20, 2001, and that case has since been 
expanded to include many claims and counter-claims of the various interested parties. 
 

The Court of Appeals affirmed the district court’s earlier factual finding, on a motion for 
summary judgment, that three insurers (Hartford Fire, Royal Indemnity, and St. Paul) provided coverage 
on the basis of the Wilprop binder, because based on the evidence produced thusfar, there is no genuine 
or “triable” dispute as to that fact.  (In this regard, the court noted in passing that, had the extremely 
unlikely total loss of both buildings not occurred, the Wilprop definition would be have been 



advantageous to the owners, “to minimize the number of deductibles that would apply in the event of a 
loss or series of losses.”)  Furthermore, and perhaps not surprisingly, it held that under the Wilprop 
binder, there was only one occurrence as a matter of law.  More specifically, in terms of legal procedure, 
it held that no jury or other fact- finder could reasonably interpret the Wilprop binder to mean that the 
two crashes “sixteen minutes apart as a result of a single, coordinated plan of attack” were not at least a 
“series of similar causes,” if not “one cause.” 

 
The next, troublesome part of the Second Circuit’s decision has to do with the Travelers binder 

and the meaning of an “occurrence” in a property policy under New York case law, when that term is 
not defined in the policy (or in this case, the binder – which makes no difference because a binder is 
treated as the equivalent of a policy for this purpose).  Silverstein Properties argued that there is a 
uniform or settled meaning of “occurrence” under New York law, and cited a number of cases involving 
liability policies to the effect that an “occurrence” or “accident” is constituted by a loss which is due to 
a direct, physical cause and not more remote causes.  Using a different formula of words, Silverstein 
also argued that the New York courts must “look to the immediate, efficient, physical cause of the 
loss, and not to some indirect or remote cause of [or?] causes.”  The 1959 case they primarily relied 
upon for this purpose (Johnson v. Indemnity Ins. Co., 164 N.E.2d 704) involved two walls in two 
adjacent but separate buildings, constructed by the same insureds, which collapsed 50 minutes apart in a 
rainstorm and caused flooding damage for which the insureds were sued.  That was held to be two 
occurrences, with the insureds getting the benefit of two “per occurrence” limits instead of one. 

 
In dealing with the Travelers binder, the Second Circuit first noted that there is a difference 

between first-party and third-party coverages because “they involve different interests, both public and 
private.”  It went on to say that: 

 
“ … for third-party liability policies, there is no reason to look any further back in the chain of 
causation than to the insured’s acts of negligence, because it is the insured’s negligence that 
triggers liability.  *   *   *  Thus, the approach taken by courts reviewing the number of 
occurrences in the context of third-party liability [such as the Johnson case] makes sense for such 
policies because the insured is held liable only for its own negligence and not for the act of 
nature that may have been the initiating cause.” [Emphasis added.  The meaning of this last 
quoted sentence is very unclear, in the author’s opinion.] 
 

It then referred to the language in the Johnson decision to the effect that the “proximate cause” of the 
losses was “separate negligent acts of preparing and constructing separate walls …”, and therefore there 
were two occurrences when the walls collapsed.  In first-party cases, the court continued, “the insured’s 
negligence is not an issue; rather the policy insures against external causes such as fires, floods, and 
intentional acts that cause damage to the insured’s property,” so the meaning of an occurrence in a third-
party policy is “not necessarily applicable in the context of first-party property insurance.” 
 
 Pausing at this point (which, by the way, is not the end of the court’s analysis), one wonders 
whether the court realizes that bodily injury  or property damage caused by an occurrence, which gives 
rise to liability, is ordinarily what “triggers” a liability policy (the ISO Commercial General Liability 
form, for example).  An “act of negligence” that precedes injury or damage is almost a contradiction in 
terms, because one of the elements of negligence is actual injury or damage to some particular person or 
property.  To suggest that separate, earlier “acts of negligence” constitute separate torts, much less 
equate with separate occurrences, is to miss this point entirely.  Even worse, to conceive of such acts as 
separate “internal causes” (as opposed to “external causes”(?) like fire and flood), each of which can 
potentially constitute an “occurrence,” seems to be confusing the cause with the result.  For example, if a 



product is negligently designed and then negligently packaged (without appropriate warnings), when it 
causes injury or damage on a single occasion, are there therefore two “occurrences”? 
 
 The court’s opinion then takes another route and, introducing the term “event,” states that the 
“event” which triggers liability coverage is “the insured’s negligence” (which probably means the 
“negligent act” or acts in question, such as the act of building a defective wall).  With regard to property 
coverage, on the other hand, the court’s analysis then proceeds as follows (in summary form): 
 

(a) Silverstein asserts that the “event” which triggers coverage is “direct physical loss or 
damage” to property (based on – believe it or not -- the Travelers insuring agreement which says 
“the Company will pay for direct physical loss or damage to Covered Property at premises … 
caused by or resulting from a Covered Cause of Loss”; 
 
(b) A jury, however, “could reasonably conclude that the ‘event’ that triggers coverage is the 
Covered Cause of Loss, rather than the damage itself.  [For example, apparently either fire, 
explosion, aircraft, or vandalism could be that “event.”]  It could also find that the cause of the 
destruction of the WTC was either the individual impacts caused by each plane or a single 
coordinated terrorist attack.  *    *   *   In fact, a jury could find that the words ‘direct physical 
loss or damage’ does [sic] not refer to the ‘event’ that triggers coverage at all, but rather sets [sic] 
forth the scope of the damage resulting from the ‘event’ that the insurer will pay for, namely, 
direct physical damage as distinct from more remote or incidental damage. [This observation 
suggests that the court is not sensitive to the terminology relevant to indirect (time element) 
property coverages, unless the court is somehow misled by the use of “indirectly” in the Wilprop 
binder, or otherwise.] ” 
 

 However, continues the court, it is not called upon to decide, in the context of this appeal, 
whether there was one occurrence or two under the Travelers form, but rather to decide whether the 
lower court correctly ruled that there is no settled meaning of “occurrence” under New York law, so that 
the term is “ambiguous” and allows for the consideration of extrinsic evidence by a jury.  Yes, says the 
higher court, there is no such settled meaning, and it is up to a jury to decide what it means in a given 
case. 
 

The best guidance in this regard, the Second Circuit goes on to say, is found in its 1986 decision 
in the case of Newmont Mines Ltd. v. Hanover Ins. Co. (784 F.2d 127), the “only first-party property 
insurance case cited by the Silverstein Parties that addresses the meaning of [the undefined term] 
‘occurrence’.”  [Emphasis added.]  That case involved a heavy accumulation of snow that caused two 
separate parts of a roof to collapse several days apart.  The Second Circuit found on appeal that there 
had been sufficient evidence for the jury to conclude reasonably that there were two occurrences, and 
expressly approved of the following instruction that had been given by the trial judge to the jury: 
 

“It is for you to decide whether or not the losses which are alleged to have occurred or the loss 
that’s alleged to have occurred in this case was the result of a single, continuous event or 
incident, or whether or not it was the result of two separate incidents.  If you find that the 
collapse of the two sections of the roof was a single, continuous event or incident, then the 
collapse constituted a single occurrence – and there would be only one loss. If, on the other hand, 
you find that the collapse of the two sections of the roof constituted separate events or 
incidents that were not causally related, then of course you would have two separate losses.” 
[Emphasis added.] 
 



The Second Circuit had also said, in affirming the Newmont case, that “the parties … must have 
intended to provide coverage for property damage each time it occurred unexpectedly and without 
design, unless the damage occurring at one point in time was merely part of a single, continuous 
event that already had caused other damage.” [Emphasis added.] 
 
 To summarize, there are at least four, and probably five, essential terms being used more or less 
interchangeably (and, in the author’s view, confusingly) in the World Trade Center decision: (1) 
“occurrence,” (2) “accident,” (3) “event,” (4) “incident,” and (probably 5) “loss” used in the sense of a 
loss-causing event or occurrence rather than its result.  A sixth possibility that can be vaguely discerned 
within the court’s thought process is a concept something like “Cause of Loss,” for which an awkward 
but more exact name like “Separately Caused Loss” or “Unexpectedly and Independently Caused Loss” 
might be semi-seriously invented (with the understanding, of course, that a Caused Loss is not the same 
thing as an ISO Cause of Loss). 
 

The Second Circuit appears to recognize that “occurrence” and “accident” mean approximately 
the same thing in liability policies (without getting into, as it need not, the “exposure” element in the 
usual definition of “occurrence”), but it is unclear whether the court thinks those terms mean (a) each 
“act of negligence” or (b) each incident or incidence of injury or damage resulting from such an act or 
acts.  More importantly, the court also appears to be saying that in property policies, an occurrence 
(unless otherwise defined) can mean either: 

 
(a) an unexpected “event” or “incident” that directly causes a certain amount of damage, in the 

sense of the damage caused within a particular limited time-frame; or 
 
 (b) all damage resulting directly from a common unexpected cause or “related causes” within a 

somewhat larger time-frame, in proportion to the relatedness of the causes. (“Related” probably has to 
mean “similar” or “closely related,” because strictly speaking all causes are related in some degree.) 

 
Something to ponder: If what the Second Circuit means by “occurrence” is comprehensible, and 

if this is what it means, is it really much, or any, different from the Wilprop definition? 
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